
OEM SOFTWARE LICENSE AGREEMENT (neutraali)
Sopimuspohja tehty neutraalista näkökulmas​ta tilanteeseen, jossa lisenssinantaja antaa asiakasyritykselleen oikeuden yhdistää lisenssinantajan ohjelmiston toisiin ohjelmistotuotteisiin ja/tai laitteisiin ja saa kertakorvauksen per asennettu ohjelmisto. Lisäksi lisenssinantaja saa tässä kaksi peruuttamatonta ennakkomaksua lisenssien käytöstä.  

Sopimuspohjan kaikki kohdat tulee tarkistaa ja muuttaa vastaamaan käytännön tilannetta; on myös huomioitava, että yhden sopimuskoh​dan muuttaminen yleensä vaikuttaa myös sopimuksen muihin lausek​keisiin ja lisämuutokset ovat tällöin tarpeen. 

HUOM.! Tämä sopimuspohja ei sovellu käytettäväksi käytännön tilan​teisiin ilman sopimusjuridisen asiantunti​jan tarkistusta ja kor​jauksia. 






DRAFT 0.1 - January __, 20__ 
OEM SOFTWARE LICENSE AGREEMENT

This License Agreement (the “Agreement”) is effective as of the xxxxxxxx (“Effective Date”), by and between Finco Tech Oy , having its principal offices at Pääkatu 123 Helsinki, Finland (“FINCO”), and IT-Geniot Ltd, a Company located at 456 Paseo Principal, Tokyo, Japan (“LICENSEE”).

WITNESSETH:

WHEREAS, FINCO is the owner of certain distribution rights in certain computer programs and related documentation thereto; and

WHEREAS, LICENSEE desires to obtain rights to use such products and related documentation in Japan (hereinafter “JAPAN”).

NOW, THEREFORE in consideration of the premises, and of the obligations herein made and undertaken, the parties hereto do hereby covenant and agree as follows:

Section 1 - DEFINITIONS


For the purposes of this Agreement, the definitions set forth in this Section 1 shall apply to the respective capitalised terms:


1.1
"Designated Site" 
Any LICENSEE’s facilities in JAPAN, provided that such facilities are (i) operated by and (ii) owned or leased by LICENSEE. 


1.2
"Documentation"
The user guide and any other documentation of the Licensed Product and supplied training products, supplemental material and textual materials specified in the Product Order.


1.3
“OEM License”
A non-exclusive and non-transferable license, without the right to grant sublicenses,  in combination with other software or hardware, and subject to compliance with the terms of this Agreement, to allow up to the number of different employees and/or contractors of LICENSEE as specified in the Product Order to use the Licensed Product and the Documentation at any of LICENSEE’s Designated Sites in JAPAN.

1.4
“Licensed Product”
The (i) Software and (ii) any software products of third party vendors licensed hereunder.

1.5
“Product Order”
The order form attached as Exhibit A hereto pursuant to which the LICENSEE will order the Licensed Products from FINCO.


1.6
"Software"
Those portions, in object code (i.e., machine-readable) form, of the computer programming code of the Licensed Products developed by FINCO, which are licensed hereunder as indicated on the Product Order. 

Section 2 - GRANT OF LICENSE TO LICENSEE
2.1
“License Grant”
Upon FINCO’s acceptance of a Product Order and subject to the terms and conditions contained herein, FINCO grants to LICENSEE an OEM license for the territory of JAPAN, as specified in the Product Order. 

2.2  
“Copies”
The LICENSEE may produce an OEM cd-disc to distribute with the computers as backup only and the backup copy may be used only when the installed Licensed Products are temporarily inoperable.  The Documentation may not be copied by LICENSEE without the prior written consent of FINCO, the granting of which shall be in FINCO’s sole discretion.  In order to protect FINCO’s and its licensor’s trade secret and copyrights in the Licensed Product, LICENSEE agrees to reproduce and incorporate in any such copies FINCO’s and its licensor’s trade secret or copyright notices and proprietary legends as they appear in the Licensed Products and on the media containing the Licensed Product.  


2.3
“Restrictions on use”

a.  No Disablement of Control Features.  The LICENSEE shall not disable any licensing or control features of the Licensed Products.  

b.
No Reverse Engineering; No Unauthorised Use; No Modification.  LICENSEE shall not have the right under this Agreement: (i) to reverse engineer, decompile, disassemble, re-engineer or otherwise create or attempt to create or permit, allow, or assist others to create the source code of the Licensed Product, or their structural framework; (ii) to use the Licensed Product in whole or in part for any purpose except as expressly provided under this Agreement; or (iii) to modify the Licensed Product or make derivative works thereof. 

c.
Third Parties.  
LICENSEE’s use and disclosure of the Licensed Product is restricted solely to its employees and professional advisors who acknowledge the confidential nature of the Licensed Product and  independent contractors who agree in writing to be bound by the confidentiality provisions set forth in Section 4 of this Agreement.  LICENSEE agrees that it is fully responsible for the actions of each of its employees and independent contractors with respect to the proper use and protection of the Licensed Product, whether or not such individual is or was acting within the scope of his or her employment or authority.  

The rights granted to LICENSEE in this Agreement expressly exclude the right (i) to provide training or consulting to third parties in the use of the Licensed Product, (ii) to enter into time-sharing arrangements for use of the Licensed Product with third parties, (iii) to rent, license, lease or sublease the Licensed Product to third parties, or (iv) to distribute the Licensed Product to third parties.  LICENSEE shall not use the Licensed Product in any manner other than as expressly provided for in this Agreement.

d.
Limited Territory. LICENSEE’s OEM rights defined in this Agreement shall be limited to JAPAN.
Section 3 - FEES AND PAYMENT TERMS


3.1
“Initial payments” LICENSEE shall pay to FINCO on the Effective Date of this Agreement an initial and non-refundable license fee payment of  the amount of EUR 10.000,- and six (6) months after the Effective Date a second payment of  the amount of EUR 10.000,- . LICENSEE shall be entitled to deduct these initial payments from license fee payments as defined below.   


3.2
“License Fees”  LICENSEE shall pay to FINCO a license fee of EUR 2,- per each personal computer (PC) or any other work station in which Licensed Product is installed or otherwise made available for use. The payment of such license fee shall grant a perpetual right to use Licensed Product in respective personal computer or work station. 
License fees are due and payable on monthly basis, for all Licensed Products sold or for which a license or its equivalent has been executed by an end-user or which are otherwise deployed for an end-user during the month, as stated below following the end of applicable month. Interest shall be due on any license fee payments owed to FINCO, which are not received when due, calculated at the rate of one and one-half percent (1,5 %) per month on the outstanding overdue balance.


3.3
“Report”  LICENSEE shall submit a monthly license fee report to FINCO, whether or not license fees are owed for the month, within fifteen (15) days of the close of each month. All reports must be in format reasonably acceptable to FINCO. The report shall in any event state the number of Licensed Products sold or licensed for which a license fee is due, the amount of any applicable prepayment that LICENSEE is entitled to take as credit against license fees, the net license fees accordingly payable to FINCO, the basis for computing the license fee due, and for each Licensed Products sale the identity of the end-user and the country in which such end-user is located. Such reports shall be certified by an officer of LICENSEE as correct, complete and accurate. FINCO will issue an invoice to LICENSEE based on such report to be paid within fourteen (14) days after invoice date.

3.4
Records  LICENSEE shall maintain proper books and records so as to allow for the verification of LICENSEE' compliance with the amount of any license fees due and paid. Upon at least ten (10) days' written notice FINCO shall be permitted (through an independent reputable accounting firm) to audit the applicable records of LICENSEE during normal business hours not more than once a calendar year. The cost of any such audit shall be borne by FINCO, unless the audit shall reveal an underpayment in royalty of more than five percent (5 %) of the amount actually due in respect of any single calendar month. In such a case, the reasonable cost of such audit (including any reasonable fees and expenses such as travel expenses) shall be borne by LICENSEE.

3.5
“Other Fees”
FINCO reserves the right to charge additional fees for additional services not provided herein, customisation services and other new products.  The parties shall enter into a separate agreement for any such services.

3.6
“Product Order” LICENSEE shall use the attached Product Order form to order Licensed Products from FINCO.  

Section 4 - CONFIDENTIALITY RIGHTS


4.1
“Confidentiality”
Except as stated herein, LICENSEE shall not sell, transfer, publish, disclose, display or otherwise make available the Software or copies thereof to others.  LICENSEE agrees to secure and protect each Licensed Product, Documentation and copies thereof in a manner consistent with the maintenance of FINCO’s rights herein and to take appropriate action by instruction or agreement with its employee or consultants who are permitted access to each Licensed Product to satisfy its obligations hereunder.  FINCO agrees to apply to the Licensed Product, Documentation and copies thereof at a minimum, the safeguards afforded its own confidential information of like kind, but in no event less than reasonable safeguards.  All copies made by the LICENSEE of the Licensed Product are the property of FINCO or its licensors.  Violation of any provision of this Section shall be the basis for immediate termination of this Agreement.   Nothing contained in this Section shall restrict the parties with respect to any confidential information which becomes publicly available through no wrongful act of the recipient, was lawfully received from a third party who rightfully acquired it and did not obtain it in violation of any confidentiality agreement, was developed by employees or agents of recipient independently of and without reference to any information or knowledge furnished by the other party, or was in previously known or in the possession of to the receiving party free of any obligation of confidence at the time of the other party’s communication thereof to recipient.  The parties hereby acknowledge that the burden of proving the exceptions set forth above resides with the party invoking the same.  The obligation not to disclose confidential information may be waived with respect to such confidential information which must be disclosed by operation of law or by reason of an order from a court of other governmental authority provided reasonable notice was given to the party hereto who owns or has rights in such confidential information.
Section 5 - LIMITED WARRANTY AND LIMITATION OF LIABILITY

5.1
“General Warranty”
FINCO warrants that for a period of ninety (90) days after LICENSEE’s receipt of the Licensed Product by LICENSEE, the Licensed Product will operate at each Designated Site in all material respects in accordance with the published specifications for such product set forth in the FINCO catalogue in effect at the date of the Product Order.  FINCO’s sole obligation and LICENSEE’s sole and exclusive remedy for any breach of this warranty shall be for FINCO to repair or replace the non-conforming Licensed Product or, at FINCO’s election, to refund the applicable License Fees paid to it or FINCO’s sales representative by LICENSEE .  Notwithstanding the foregoing, FINCO shall have no obligation and LICENSEE shall have no remedy for a breach of this warranty if the LICENSEE modifies the Software with the authorisation of FINCO.

5.2
“DISCLAIMER”
THE FOREGOING STATES FINCO’S SOLE AND EXCLUSIVE OBLIGATIONS TO LICENSEE AND LICENSEE’S SOLE AND EXCLUSIVE REMEDIES FOR BREACH OF A WARRANTY.  LICENSEE ACKNOWLEDGES THAT, EXCEPT FOR THE EXPRESS WARRANTIES STATED IN THIS SECTION 5, FINCO MAKES NO WARRANTY, EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, AS TO ANY MATTER WHATSOEVER, AND ALL WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE ARE EXPRESSLY DISCLAIMED AND EXCLUDED.  FINCO MAKES NO REPRESENTATION OR WARRANTY THAT ALL ERRORS HAVE BEEN OR CAN BE ELIMINATED FROM THE LICENSED PRODUCT, THAT IT WILL OPERATE WITHOUT INTERRUPTION OR THAT IT WILL OPERATE WITH OTHER PRODUCTS.  FINCO SHALL NOT IN ANY EVENT BE RESPONSIBLE FOR LOSSES OF ANY KIND RESULTING FROM THE USE OF THE SOFTWARE, INCLUDING, WITHOUT LIMITATION, ANY LIABILITY FOR BUSINESS EXPENSE, MACHINE DOWNTIME, OR DAMAGES CAUSED TO LICENSEE, LICENSEE’S CUSTOMERS OR OTHER THIRD PARTIES BY ANY DEFICIENCY, DEFECT, ERROR, OR MALFUNCTION.  FINCO MAKES NO REPRESENTATIONS OR WARRANTIES REGARDING ANY SOFTWARE OF THIRD PARTIES WHICH COMPRISES THE LICENSED PRODUCT.
5.3
“Limitation of Liability”
FINCO'S AGGREGATE LIABILITY TO THE LICENSEE FOR ALL CLAIMS ARISING UNDER THIS AGREEMENT OR OTHERWISE ARISING FROM THE TRANSACTIONS CONTEMPLATED HEREIN AND THEREIN REGARDLESS OF THE FORM OF ACTION (INCLUDING, BUT NOT LIMITED TO, ACTIONS FOR BREACH OF CONTRACT, NEGLIGENCE, STRICT LIABILITY, RESCISSION AND BREACH OF WARRANTY) WILL NOT EXCEED THE LESSER OF (I) THE LICENSE FEES ACTUALLY PAID TO FINCO OR (II) THE DIRECT DAMAGES ACTUALLY SUSTAINED BY THE LICENSEE.  LICENSEE HEREBY RELEASES FINCO FROM ALL OBLIGATIONS, LIABILITY, CLAIMS OR DEMAND IN EXCESS OF THIS LIMITATION.  THE PARTIES ACKNOWLEDGE THAT EACH OF THEM RELIED UPON THE INCLUSION OF THIS LIMITATION IN CONSIDERATION OF ENTERING INTO THIS AGREEMENT.  IN NO EVENT SHALL FINCO BE LIABLE FOR ANY INDIRECT, SPECIAL, COVER, INCIDENTAL OR CONSEQUENTIAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOST PROFITS OR OTHER MONETARY LOSS, LOSS OR INTERRUPTION OF DATA OR COMPUTER TIME, ALTERATION OR ERRONEOUS TRANSMISSION OF DATA, PROGRAM ERRORS, EVEN IF FINCO IS ADVISED IN ADVANCE OF THE POSSIBILITY OF SUCH DAMAGES.


5.4
“Intellectual Property Indemnity” 

a.  FINCO shall, at its expense, indemnify, hold harmless and defend the LICENSEE from and against any and all damages, costs and expenses, including reasonable attorneys’ fees, incurred by the LICENSEE in connection with a claim that the Software, as used within the scope of this Agreement, infringes any trademarks, copyrights, patents, or other intellectual property rights of any other person or entity (“Infringement Claim”), provided that LICENSEE notifies FINCO promptly in writing of the Infringement Claim and has sole control over its defence or settlement and the LICENSEE provides reasonable assistance in the defence of the same.  Notwithstanding the foregoing, in the event that an infringement is found and continued use of the Software in the LICENSEE’s possession is enjoined, FINCO will, at its option and expense, either: (i) procure for the LICENSEE the right to continue to use the Software; (ii) modify or alter the Software so that it becomes non-infringing, so long as the functionality of such modification or alteration is substantially equivalent or greater to the that of the Software;  or (iii) replace the Software with a non-infringing alternative so long as the functionality of the alternative is equivalent or greater to that of the Software.  If all of these options may only be exercised by FINCO at an unreasonable cost, then FINCO may require the LICENSEE to immediately cease all use of the Software, terminate the licenses granted under this Agreement and pay to the LICENSEE the License Fees that the LICENSEE has paid to FINCO, less a portion for prior usage, amortised over a  3-year period.

b.
FINCO shall have no obligation to indemnify the LICENSEE with respect to any Infringement Claim based upon the LICENSEE’s: (i) unauthorised modification of the Software; or (ii) combination, operation or use of the Software with any non-FINCO software program(s), apparatus (except for the computer system on which the Software was properly installed) or data if the Infringement Claim would have been avoided had such combination, operation or use not occurred.  

c.
FINCO’s sole obligation and LICENSEE’s sole and exclusive remedy for any Infringement Claim shall be as provided in this Section 5.4.
Section 6 - SERVICES


6.1
“Installation Services”
Within FINCO’s normal working hours and for a period of ninety (90) days from the date of receipt of the Licensed Product by the LICENSEE, FINCO shall provide to LICENSEE support by telephone and/or e-mail for the installation of the Licensed Product to one (1) employee of the LICENSEE as specified in writing by the LICENSEE unless otherwise agreed to in writing by FINCO.  

6.2  
“Other Services”
The parties acknowledge that other than the services provided in Section 6.1 herein, FINCO shall not provide any support services to LICENSEE.   The parties may enter into a separate written agreement for the provision of any services not provided hereunder.
Section 7 - TERM; TERMINATION; EFFECT OF TERMINATION


7.1
“Term” The licenses granted herein will commence on the Effective Date and continue for two years thereafter  unless and until terminated in accordance with the terms hereof.  


7.2
“Termination with Cause”
This Agreement may be terminated as follows:

a.
Either party may, at its option, terminate this Agreement if after written notice to the other, the other has failed to cure a material breach of its obligations hereunder within thirty (30) days of such written notice.  The non-defaulting party may terminate this Agreement at any time after a breach of the obligation in Section 4 or after a material breach if such breach cannot be cured unless such breach is non-recurring and the breaching party takes reasonable actions to prevent a recurrence of such breach.

b.
FINCO may, at its option, terminate this Agreement by ten (10) days' written notice to LICENSEE in the event LICENSEE fails to pay any of the fees due pursuant to this Agreement or any other agreement between the parties.

Such notice shall identify and describe the default upon which termination is based.  


7.3
“Consequences for LICENSEE”

Upon the termination of this Agreement, LICENSEE shall immediately cease all use of the Licensed Product and shall make no further copies of any of the foregoing.  LICENSEE shall immediately return to FINCO all copies of the Licensed Product and Documentation furnished by FINCO.  LICENSEE shall certify in writing, upon request of FINCO that no copies of any such material have been retained or are within the control of LICENSEE.  The LICENSEE shall return the Licensed Products and Documentation to FINCO by traceable carrier and shall prepay all shipping costs, including insurance. If the Licensed Products are not returned to FINCO within five (5) days of termination as required hereunder, the LICENSEE agrees to pay a late fee commencing on such date in an amount equal to of one and one-half percent (1-1/2%) per month of the LICENSEE Fee and agrees to pay such monthly late fees until the date the Licensed Products are returned to FINCO. 

7.4
“Accrued Payments”
Termination shall not affect FINCO’s rights to collect fees which have already accrued, which shall become immediately due and payable, and shall not affect any other remedy which either party may have at law or equity.

Section 8 - MISCELLANEOUS


8.1
“Opportunity to Cure”

Except as specified otherwise herein, failure of FINCO to perform any obligation under this Agreement will not constitute a breach of this Agreement unless FINCO has failed to cure such breach within ten (10) days of written notice thereof. 


8.2
“Compliance with Law”
Each party agrees that it shall comply with all applicable laws and regulations of governmental bodies or agencies in its performance under this Agreement.

8.3
“Assignment”

Each party represents that it is acting on its own behalf and is not acting as an agent for or on behalf of any third party.  The LICENSEE shall not assign this Agreement without the prior written consent of FINCO.  Subject to the limitations herein before expressed, this Agreement will mutually benefit and be binding upon the parties, their successors and assigns. 

8.4
“Notices”
All notices or other communications which are required or permitted to be given hereunder shall be in writing and shall be sent to the address of the recipient set forth below or such other address as the recipient may designate by notice given in accordance with the provisions of this Section with copies to:

In the case of FINCO:

Finco Tech Oy







Pääkatu 123




Helsinki, 





Finland
In the case of LICENSEE:

IT-Geniot Ltd






xxx




yyy
Any such notice shall be delivered by:



a.
First class registered or certified mail, postage prepaid, and shall be deemed to have been served forty-eight (48) hours after posting;



b.
By legible telefax with a hard copy to follow immediately via airmail or express courier service, and shall be deemed to have been served upon the usual telefax electronic acknowledgment of receipt by the recipient's telefax machine; or

c.  By express courier service, service fee prepaid, and shall be deemed to have been served on the next business day in the jurisdiction of the recipient.


8.5
“Governing Laws”
All questions concerning the validity, operation, interpretation, and construction of this Agreement are to be governed by and determined in accordance with the laws of the Finland  (without regard to any forum's principles of conflicts of laws).

8.6
“No Waiver”
Neither party shall by mere lapse of time, without giving notice or taking other action hereunder, be deemed to have waived any breach by the other party of any of the provisions of this Agreement. Further, the waiver by either party of a particular breach of this Agreement by the other shall not be construed or constitute a continuing waiver of such breach or of other breaches of the same or other provisions of this Agreement.

8.7
“Scope of Agreement; Amendment”
The parties hereto acknowledge that each has read this Agreement, understands it, and agrees to be bound by its terms. The parties intend that this Agreement be executed as a sealed instrument.  The parties further agree that this Agreement is the complete and exclusive statement of agreement and supersedes all proposals (oral or written), understandings, representations, conditions, warranties, covenants, and other communications between the parties or their representatives relating hereto.  This Agreement may be amended only by a subsequent writing that specifically refers to this Agreement and is signed by both parties, and no other act, document, usage, or custom shall be deemed to amend this Agreement.
8.8
“Equitable Relief”  Each party acknowledges that the provisions contained in Sections 2, 4, 7.3 and 8.3 are reasonable and necessary to protect the legitimate interests of  the other and its licensors.  Each party understands and agrees that the remedies at law for the violation of any of  such covenants or provisions of this License will be inadequate, that such violations will cause irreparable injury within a short period of time, and that  the non-breaching party shall be entitled to preliminary injunctive relief and other injunctive relief against such violation without the necessity of proving actual damages.  Such injunctive relief shall be in addition to, and in no way in limitation of, any and all other remedies  that the non-breaching party shall have at law and in equity for the enforcement of those covenants and provisions.


8.9
“Survival”
The parties agree that where the context of any provision  indicates an intent that it shall survive the term or termination of this Agreement, then it shall survive the same.  This includes, but is not limited to, the provisions of Sections 2.3, 3, 4, 5.2, 5.4, and 8.

8.10
“Counterparts”
This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.  It shall not be a condition to the effectiveness of this Agreement that each party shall have executed the same counterpart.

8.11
“Severability”
If any provision of this Agreement shall be invalid, inoperative or unenforceable, it shall be as if such invalid, inoperative or unenforceable provision had never been contained herein and such provision were reformed so that it would be valid, operative and enforceable to the maximum extent permitted.

8.12
“Force Majeure”  In the event that  FINCO is unable to perform any of its support service obligations under this Agreement because of a natural disaster, actions or decrees of governmental bodies, communication line failure, or other events beyond  FINCO’s reasonable control,  FINCO shall immediately give notice to  LICENSEE and shall use commercially reasonable efforts to resume performance.  FINCO’s  support service obligations under this Agreement shall be suspended during the duration of any such event.


IN WITNESS WHEREOF, the parties have caused this Agreement to be executed under seal by their respective duly authorized representatives, as set forth below.

FINCO TECH
By: 






Name:





Title:






LICENSEE: 
_________________________________________

By:
Name: 

Title:  


