
HOSTING SERVICE LEVEL AGREEMENT        (myyjän näkökulmasta)
Sopimuspohja tehty ensisijaisesti hosting-palvelun tarjoajan (”Finco”) näkökulmas​ta tilanteeseen, jossa tarjotaan hosting-palvelua ohjelmistotuotteita kauppaavalle yritykselle, joka tässä joutuu tyytymään verraten vähäiseen palvelutasoon erityisesti hosting-palvelun katkosten/virheenkorjausten osalta –> erilaisia katkoja voi olla paljon ja korvaukset ovat minimaalisia. Tämän sopimuspohjan rakenne on kolmiosainen: ensinnä Fincon ns. yleiset palveluehdot palvelun saatavuudesta, toiseksi asiakkaan raportointikaavake virheistä ja kolmanneksi varsinainen allekirjoitettava sopimus. Vaikealukuisuus, monimuotoinen rakenne ja sanamuodot suosivat selvästi palveluntarjoajaa. 
Sopimuspohjan kaikki kohdat tulee tarkistaa ja muuttaa vastaamaan käytännön tilannetta; on myös huomioitava, että yhden sopimuskoh​dan muuttaminen yleensä vaikuttaa myös sopimuksen muihin lausek​keisiin ja lisämuutokset ovat tällöin tarpeen. 

HUOM.! Tämä sopimuspohja ei sovellu käytettäväksi käytännön tilan​teisiin ilman sopimusjuridisen asiantunti​jan tarkistusta ja kor​jauksia. 





DRAFT 0.1 - January __, 20__ 
            HOSTING SERVICE LEVEL AGREEMENT

Finco shall provide hosting of the relay server subject to the terms described herein.  
1.
 FINCO HOSTING SERVICE LEVELS

A)
DEFINITIONS

i)
“Hosting Availability Level” means a measurement of Finco Hosted Services availability calculated as the percentage of minutes in a calendar month in which the Finco Hosted Service did not experience an Unplanned Outage in that month. Specifically, this is calculated as the following:

(TNM – AMO) / TNM

Where TNM = total number of network minutes in month in productive use (i.e., aggregate minutes of operation), and AMO =  aggregate minutes of Unplanned Outage in a month.

ii)
“Finco Hosted Service” means the availability of physical and logical infrastructure which Finco owns, leases, controls, operates, and/or supervises, or for which Finco is responsible which Finco uses to provide Finco Hosted Service hereunder. This excludes the functioning of System software including defects or errors in the operator module, client modules, or server modules which are covered under separate software support and maintenance agreements.  
iii)
“Excused Outage” means the temporary degradation of the Finco Hosted Service due to Planned Downtime and/or caused by factors outside of Finco’s control including but not limited to  one or more of the following:  

a) any outage due to Mobile Operator actions (including actions by their respective employees, contractors, agents, customers, representatives); 

b) any delays due to Mobile Operator not allowing access or cooperation consistent with the obligations in any other related software license agreement and any mutually agreed to operational procedures documentation; 

a) any accidental network or fiber cuts or power outages; 

b) Customer’s or other third party hardware, configuration, and software problems; 

c) emergency outages deemed immediately necessary by third party software providers such 
as Oracle, Resin, Sun, Apache, etc for hot-fixes to their software or hardware to ensure 
proper operations of the Software; or 

d) Force Majeure, acts of god, and other service interruptions beyond Finco’s control such as 
third party actions, blackouts, union or labor strikes, fire, flood, terrorism, war, acts of 
governmental order or decree.
iv)
“Maintenance Window” means every Wednesday and Sunday between the hours of 3am and 6am Central European Time.

v)
“Planned Downtime” means the total number of minutes, for Finco Hosted Service, during which Finco Hosted Services were intentionally unavailable as planned by Finco. This includes, but is not limited to, Scheduled Maintenance, updates, and backups, provided Customer has received reasonable advance notice under the circumstances as further described below.

vi)
“Scheduled Maintenance” means, in addition to the normal Maintenance Window, any preventative or restorative maintenance (e.g., updating routing/IP/DNS configurations) performed on Finco Hosted Service or network and components that Finco reasonably anticipates will impact Finco Hosted Service availability of which Finco provides reasonable advance notice as further described below to Customer. Scheduled Maintenance does not include emergency unplanned maintenance performed as a result of an Unplanned Outage.


vii)
“Average Monthly Fees” means the average of the monthly fees paid by Customer to Finco for Finco Hosting Services provided pursuant to this Hosting Agreement (excluding any prepayments or maintenance and support fees).  Average Monthly Fees will be calculated using fees levied over the previous 3 months (or less if 3 months are not available). If the Hosting Services pricing is not clearly separated from license fees, then the hosting fee is calculated to be 7% of the total monthly fee paid by the Customer to Seven.
x)
“Service Credit” means a credit which shall be applied to the charges levied by Finco on the quarterly invoice following the period in which the applicable Service Level Standard was not achieved, calculated as further set forth below. 

xi)
“Unplanned Outage” means any equipment and/or software failure(s) in the Finco Hosted Service or infrastructure which results in an inability to provide the Finco Hosted Services for more than a fifteen (15) consecutive minutes period, not to exceed more than a single fifteen minute period in a seventy-two (72) hour period.  Unplanned Outage does not include Excused Outages as defined above or Software errors described and covered by Support and Maintenance obligations of the Master Agreement.

B)  
HOSTING AVAILABILITY PERFORMANCE METRICS AND CREDITS

The Service Level standard for Hosted Service Availability Level as defined above and credits for failing to meet such standard for Finco Hosted Service in a given month are as follows:

	Network Availability Level
	Total Amount of Credit

	
	

	99.5% and Above
	Zero

	97% to  99.49%
	25% of Average Monthly Fees

	95% to 96.99%
	50% of Average Monthly Fees

	Below 95%
	100% of Average Monthly Fees


NB. above liquidated damages are not cumulative.
Service Credits as set forth in the table above will be credited to Customer by Finco solely for the month in which the average Hosting Availability Level fails to meet above performance thresholds set forth in the table above.  No credits shall be issued for any Hosting Service outages arising from Planned Downtime or Excused Outages, or any Customer user error, including equipment or software-related failure or improper use. 
Finco measures the Finco Hosting Service availability on a 24/7 basis and determines overall availability on average across all operating service elements. The Hosting Service Availability commitment includes the elements necessary for a user session to operate properly, including registration, authentication, and synchronization, access and manipulation of subscriber data.

2.
GENERAL APPLICABILITY

All remedies for any failure to achieve the service levels set forth herein represent liquidated damages, and are not punitive in nature. Any such remedies provided to Customer are the sole and exclusive remedy for such failure. Customer must request remedy for a failed service level within 15 days of the end of the month in which the service level failure occurred. Customer must submit all requests for credits on the form designated by Finco (Annex 1). Customer will only be eligible for a credit if its account is current. Processing of any credit request is contingent upon Customer providing all relevant information and documentation related to such credit request to allow Customer to verify appropriateness of such request. Finco will notify Customer of the outcome of such request (or insufficiency of information provided) as soon as reasonably possible after such request and data and information is submitted. Finco reserves the right to modify the format or process for requesting such credits.  

3.
FINCO NOTIFICATION OF OUTAGES/UNAVAILABILITY
Finco shall notify Customer of all outages and/or unavailability by sending an email describing the nature, duration and resolution path for each outage to Customer. Finco shall notify Customer of all planned outages/unavailability (e.g., scheduled maintenance) at least forty-eight (48) hours prior to such occurrence by sending an email describing the nature and duration of such planned outage/unavailability to Customer.  The Parties will also establish processes/procedures for other relay server communications.

ANNEX 1 
Credit Request Form  - FINCO Hosting Services
General Information

	Customer Name


	

	FINCO Account Manager


	

	Services Hosted by FINCO

	

	FINCO Hosting Center Name 


	

	Average Yearly Hosting Fee Paid to FINCO

	


Service Outage

	Description of Outage and its business impacts

	

	Service Outage Start Time


	

	Service Outage End Time


	


Requested Credit

	Average Monthly Fee for the Subject Month


	

	Requested Credit % and monetary sum


	


In ________________, dd.mm.yyyy

_____________________________________

Name:

Title:

Customer Agreement




1.
Definitions

1.1
In this Contract:

“Finco” means Finco Networks, Inc.;

“Charges” means the charges for the Service as agreed;

“Contract” means this agreement signed by the Customer and Finco which incorporates these terms and conditions;

“Customer” means AB-CD Software Oy;

“Minimum Period of Service” means 12 months beginning on the date on which Service is actually provided; 

“Service” means Relay Server Hosting Service at Mega Data centre in Helsinki.
2.
Provision of Service
Service

2.1 Finco shall provide hosting service according to the attached Hosting Service Level Agreement.

2.2
The Customer accepts that Service may not always be available during periods of suspension (e.g. following notification by Finco under sub-paragraph 2.5) or whilst Finco arranges for maintenance, upgrade or repair.

General

2.3
Service shall comprise such services and facilities, provided at such times, during such periods, in such circumstances and by such means, as Finco uses to provide Finco Hosted Service.

2.4
Finco may interrupt or suspend Service at any time in order to improve, modify or repair the Service but will use all reasonable endeavors to disrupt Service as little as possible and to notify Customers of known pending interruptions.

2.5
Service can be impaired by topographical, atmospheric or other conditions or circumstances beyond Finco's control and the Customer will accept any consequent impairment of the quality or availability of Service.

3. 
Duration of Contract 

After the expiry of the Minimum Period of Service, this Contract will continue until it is terminated in accordance with paragraph 7.

4.
General Powers of Finco
4.1
Finco reserves the right to give instructions concerning the use of Service as Finco decides from time to time in the interests of safety, quality of service, other Customers or the Service as a whole and the Customer agrees to comply with such instructions.

4.2
Finco shall take such steps, as it considers appropriate to bring the instructions referred to in paragraph 4.1 to the notice of the Customer.

5.
Charges for Service

5.1
The Customer shall pay the following charges for the Service provided by Finco:

- 1-4000 users: 5,50€ / user / month

- 4001-8000 users: 4,50€ / user / month

- 8001-12000 users: 3,50€ / user / month

- 12000 plus users: 2,50€ / user / month

5.2
The Customer must pay all charges and rental within 30 days of receipt of the invoice. In the event any charges are not paid by the due date, interest shall accrue on a daily basis at the annual rate of 11%, calculated from the date payment was due until the date of actual payment.

5.
All charges are exclusive of value added tax, an amount for which, where applicable, will be added to the Customer's bill.

6. Responsibilities

6.1 Finco shall protect client information using the same standard of care that it applies to safeguard its own confidential information and that the information shall be stored in such a way as to prevent any unauthorized disclosure thereof. Finco will not disclose or use any information submitted by clients to Finco for any purpose other than that for which the client is using the service for.

6.2
Finco will do its best to ensure successful delivery of all messages. 

6.3
The Customers must promptly advise Finco, but in any event within 7 days, in 
writing of any change of address or bank details.

7.
Termination 

7.1
If the Customer:

a
commits a breach of essential terms of this Contract, and have not remedied the contract breach within thirty (30) days after receiving a written notice about the breach from Finco, or 

b
is the subject of a bankruptcy order or commits an act of bankruptcy or is declared bankrupt or becomes in the opinion of Finco insolvent or makes any composition or arrangement with or assignment for the benefit of creditors or suffers execution, distress or any form of seizure to be levied or effected on or against the Customer's premises, assets or effects or being a Company goes into liquidation whether voluntary or compulsory, or has a receiver or Administrator appointed over any of its assets or has a petition presented a resolution passed for its winding up or for the appointment of a receiver or administrator or anything analogous to any of the same occurs in any jurisdiction; or

c
provides inadequate or misleading information to Finco; 

then, Finco may (without prejudice to any other right or remedy) without notice, temporarily suspend Service without prejudice to the liability of the Customer to pay charges for any period of suspension; or summarily terminate this Contract by written notice to the Customer.

7.2
Where this Contract is terminated under sub‑paragraph 7.1, the Customer shall pay in addition to other sums payable up to the date of termination, a sum equal to one month's charges or to the charges which would have been payable for the Service in respect of the period from that date to the end of the Minimum Period of Service at the rate in force at the date of termination, whichever is the greater, after due allowance to the Customer for the appropriate proportion of any sum paid in advance for a period ending after that date.

7.3
If the Customer fails to comply with any provision of this Contract, liability shall nevertheless continue for all charges due and to become due for the Service provided during any period of such failure.

7.4
Any waiver by Finco of a breach by the Customer of any provision of this Contract shall be limited to the particular breach and shall not operate in any way in respect of any future breach by the Customer and no delay on the part of Finco to act upon a breach shall be deemed a waiver of that breach.

7.5
After the expiration of the Minimum Period of Service this contract or the provision of any Service, or facility under it may be terminated:

a
by Finco by at least 6 months written notice to the Customer and the liability of the Customer to pay for the Service shall cease on the expiration of the notice without prejudice to any accrued liability; or

b
subject to sub‑paragraphs 7.6, 7.7 and 7.8, by the Customer by at least 3 months written notice to Finco and the Customer's liability to pay for the Service shall cease on expiration of 3 months from the date on which Finco receives the notice or on expiration of the notice period, whichever is the later without prejudice to any accrued liability of the Customer.

7.6
If the Customer terminates this Contract during the Minimum Period of Service, the charges for the Minimum Period of Service or the period ending on the effective date of termination, whichever is the later, become payable forthwith.

7.7
Termination shall be without prejudice to any accrued liability of the Customer. Finco must repay or credit the Customer with the appropriate proportion of any charges for any period ending after its liability to pay charges ceases.

7.8
This paragraph shall not relieve the Customer from liability to pay accrued charges for any period during which Finco, after giving or receiving notice under sub‑paragraph 7.1, continues at the request of the Customer to provide Service.

8.
Limitation of Liability

8.1
In connection with this contract parties are not liable for any indirect damage caused to the other party (including but not limited to loss of profit, interruption of business, loss of data, loss of expected savings or goodwill and claims of third parties neither predicted or not and also economical sanctions). This limitation of liability is not adapted to use if the damage is caused intentionally or by grave causation.

9.
Force Majeure


If the performance by either party of any of its obligations under this Contract shall be prevented by circumstances beyond its reasonable control (including without limitation Acts of God, strikes, adverse weather conditions, fire, flood, storm, breakdown of machinery or equipment, explosion, energy shortages, actions of government or other legislative authority, each “an event of force majeure”), then such party shall be excused from performance for the duration of the relevant event provided that it promptly informs the other party of the event of force majeure in question and endeavors to minimize its effect and resume the proper performance of its obligations under this Agreement
10.
Amendment and Variation of Contract
10.1
No amendment or other variation of this contract shall be effective unless it is in writing and signed by authorized representatives of both parties. 

11.         Law and Arbitration

11.1 This Agreement shall be governed by Finnish law. Disputes arising in connection with this Contract that cannot be amicably settled by 
negotiations between the parties shall be referred to and finally resolved by arbitration. The arbitrator is to be appointed by the Arbitration committee of the Central Chamber of Commerce of Finland and the rules of the said Committee are to be followed in the arbitration. The number of arbitrators shall be one. The seat of  arbitration shall be Helsinki, Finland. The award of the Arbitrator shall be final and binding upon the parties.

12.
General

12.1
These terms and conditions shall apply to the Contract to the exclusion of any other oral or written statement or agreement whatever its legal character.

12.2
The Customer shall not, without the written consent of Finco, assign, dispose of or part with the Service. Finco may not assign or sub-contract all or any of its rights and obligations hereunder to any third party without the consent of the Customer.

12.3
Any notice to be served on either of the parties by the other under this Contract shall 
be in writing and delivered by hand or sent by email to the addressee at the following address (or such other address as the addressee shall have for the time being notified 
to the party giving notice):

Finco: Pääkatu 12, 00110 Helsinki, Finland;

Customer: Sivukatu 12, 00110 Helsinki, Finland

12.5 Finco shall notify Customer of all outages and/or unavailability by sending an email describing the nature, duration and resolution path for each outage. Finco shall notify Customer of all planned outages/unavailability (e.g., scheduled maintenance) at least thirty (30) days prior to such occurrence by sending an email describing the nature and duration of such planned outage/unavailability. 

12.6 Finco shall notify Customer of all software upgrades and updates at least forty (40) days prior to such occurrence by sending an email describing the nature and duration of such planned outage/unavailability.

13.
Copies 

This contract has been made in two copies that have equal contents, one for each party.

14.
Appendices of the Contract

Following appendices are part of this contract:

Appendix 1:  to be defined 
15.

Signatures

By signing this contract the parties notice that all rights and obligations related to the contractual relationship between parties are stipulated only by this contract

Helsinki XX.XX.20__
___________________________________
____________________________________


























































