
      Reseller Agreement   (exclusive and non-exclusive - päämiehen näkökulmasta)

Sopimuspohja tehty ensisijaisesti lisenssinantajan/päämiehen (Softa Company) näkökulmas​ta erityisesti tilanteeseen, jossa jälleenmyyjä valtuutetaan myymään lisenssinantajan/päämiehen pilvipalvelupohjaista ohjelmistopalvelua loppuasiakkaille ja jälleenmyyjällä on palvelukykyä hoitaa myös tukitoimintoja loppuasiakkaisiin päin. Tässä pohjassa jälleenmyyjä saa yksinoikeuden Suomen myyntiin ja muualla EU:ssa toimii tavanomaisella ei-yksinoikeus periaatteella.   

Sopimuspohjan kaikki kohdat tulee tarkistaa ja muuttaa vastaamaan käytännön tilannetta; on myös huomioitava, että yhden sopimuskoh​dan muuttaminen yleensä vaikuttaa myös sopimuksen muihin lausek​keisiin ja lisämuutokset ovat tällöin tarpeen. 

HUOM.! Tämä sopimuspohja ei sovellu käytettäväksi käytännön tilan​teisiin ilman sopimusjuridisen asiantunti​jan tarkistusta ja kor​jauksia. 





DRAFT 0.1 - January _, 20__ 
 RESELLER AGREEMENT 

This Reseller Agreement (the “Agreement”) is entered into by and between:

SoftaCompany Oy, a Finnish corporation, corporate number 1234567-8, having its registered office at Helsinki, Finland  ("SC") and 

Kauppias Oy, a Finnish corporation, corporate number 7654321-0, having its registered office at Helsinki,  Finland (“Reseller”). 

SC and Reseller shall be collectively referred to as the Parties and individually referred to as the Party.

Background and Definitions:
SC, a software company specializing in game solutions, desires to find new Customers for its Subscription Service and Services (specified in Appendix “A”) within the Territory. Reseller, a consulting and software company specializing game business, desires to market and sell Subscription Services to prospective Customers within the Territory. 

The following terms have the meanings set forth below:

“Company Competitors” means any person, entity, company, partnership, organization or individual that creates, distributes, manufactures, procures, sells or licenses out software that is similar or identical to that of SC Subscription Service. 

“Customer”- end user within the Territory that purchases or may purchase right, from Reseller, to use the Subscription Services. 

“Customer Support” – the procedures for support to Customers as described Appendix D


”Customer Agreement”- the Reseller Subscription Service and Service Agreement, entered into by Reseller and Customer(s) regarding Subscription Service. The Customer Agreement shall always incorporate EULA, a current version of which is attached as Appendix “B”.

“Documentation”- the materials attendant to the Subscription Service(s), such as Customer manuals and instructions.
“Effective Date”- the date of the last signature to this Agreement.

“IPR”or “Intellectual Property”- patent rights (including, but not limited to, patent applications and disclosures), rights of priority, mask work rights, copyrights, moral rights, trade secrets, know-how and any other intellectual property rights recognized in any country or jurisdiction of the world and any derivatives related to any of the foregoing, including, without limitation, of trademarks, trade names, logos, service marks and other designations of source.

“EULA” – the SC End User License Terms attached as Appendix “B”.  The EULA sets forth the terms of allowed use of the Subscription Service by the Customers.

“Terms of Use” – refers the to the end user agreement that all individual users of the Subscription Service shall accept electronically in the service upon registration. 

“Object Code” – means the machine executable version of the software of the Subscription Service.


“Price List”- the list of prices from SC to Reseller for Subscription Service and Professional Services. A version of the Price List in effect as of the Effective Date is provided under Appendix “C.” 

“Professional Services” – means the professional services further detailed in Appendix “A.”

“Software” is any object or source code of software that is used to provide the Subscription Service and associated services.

“Subscription Service” Game 123XYZ web provided service as specified in Appendix “A.” No source code of the software for the Subscription Service is provided under this Agreement.

“Source Code” – the human readable software code from which the Subscription Service is derived.
“Exclusive Territory”- Finland

“Non-exclusive Territory”- Other EU countries
“Terrítory” –consists of Exclusive Territory and Non-exclusive Territory. 
“Update”- any patches, maintenance releases or modifications of the Documentation or any Subscription Service.

“Upgrade”- any version or release of any Subscription Service that includes additional functionality.  

In consideration of the terms and conditions contained herein, the Parties agree as follows:

ARTICLE 1 - APPOINTMENT
SC hereby appoints Reseller as an exclusive reseller in the Exclusive Territory to market, distribute, and sell the Subscription Service to prospective Customers, subject to the terms and conditions contained in this Agreement.  

SC hereby appoints Reseller as a non-exclusive reseller in the Non-Exclusive Territory to market, distribute, and sell the Subscription Service to prospective Customers, subject to the terms and conditions contained in this Agreement.  SC reserves the right, in its sole discretion, to market, distribute, and/or sell (or have marketed, distributed, and/or sold) the Subscription Service and Services to any and all parties within the Non-Exclusive Territory. 

ARTICLE 2 - LICENSE
Subject to the terms of this Agreement, SC grants Reseller: a non-exclusive, non-transferable, fee-based license, within the Territory, to use the Documentation, Subscription Service, Updates, and Upgrades thereto, and company name(s), trademark(s), and logo(s) solely as strictly necessary for presale, marketing, demonstration, evaluation, distribution, and training purposes in connection with the Subscription Service provided the use is undertaken in a professional manner and SC suffers no detriment to its good name, goodwill, reputation or IPR in connection therewith. Reseller shall not be permitted to copy any of the software of the Subscription Service and/or Documentation, and/or distribute any of the same to any third party unless expressly permitted to do so under this Agreement.


Subject to the terms of this Agreement, SC grants Reseller: a non-exclusive, non-transferable, free-of-charge access to the Subscription Service, within the Territory, to use the Subscription Service solely for the purpose of administering Customers and providing Customer Support. SC shall solely carry out any and all modifications to the Software.

ARTICLE 3 - RESELLER’S SCOPE OF AUTHORITY
Reseller has the power and authority to offer Subscription Service and Services to Customers solely in conformance with the terms and conditions of the EULA. The Reseller is not allowed to offer Subscription Service to Customers with a given pricing for a period longer than 2 years.

ARTICLE 4 - OBLIGATIONS 

4.1 Reseller shall:

4.1.1 Use its best efforts to promote and market the Subscription Service and Services to Customers in the Territory, and shall report all past and planned marketing events on a quarterly basis including a 12 month sales forecast. The marketing plans shall include such activities as direct marketing, , attendance at trade events, trade conferences, trade seminars, and meetings with existing and prospective Customers.

4.1.2 Maintain an efficient organization in the Territory and employ a reasonable number of technically and commercially competent staff to sufficiently carry out the marketing activities and the provision of Customer Support as set forth in this Agreement.
4.1.3 Ensure that the latest version of the EULA is always used. Further, Reseller shall promptly pay all fees according to the terms of Article 5.5 and Appendix “C”.
4.1.4 Notify SC promptly of any executed Customer Agreements and their terms to enable Subscription Service provisioning and setup, as well as any relevant changes to Customer Agreements. 

4.1.5 Upon receiving an order under a Customer Agreement Reseller shall without delay secure proper registration of the Customer in the Subscription Services and configure the relevant services in accordance with the Customer Agreement. 

4.1.6 Provide Customer Support within the Territory in accordance with the terms of Appendix “D” hereto regarding Support Handling.

4.1.7 Promptly inform SC of any inquiries or orders for any Subscription Service or Services from outside the Territory;

4.1.8 Promptly notify SC of any infringement or threatened infringement of SC’s Confidential Information (as defined in Article 6.2 herein) and, at all times, protect (and assist SC in protecting) SC’s IPR as if protecting Reseller’s own IPR but never beneath a reasonable standard of protection. Reseller agrees that it shall, at no time, contest SC’s ownership of any SC IPR and shall refrain from registering or attempting to register any IPR, anywhere in the world, which infringe upon, dilute or call into question SC’s ownership of its IPR, in whole or in part. Reseller shall not modify or remove any proprietary legends contained in the Documentation, Subscription Service, Updates, and/or Upgrades. Reseller shall not alter the form, contents or appearance of any Subscription Service without SC’s prior, written consent thereto, which may be withheld by SC for any reason.
4.1.9 Refrain, at all times during the Term of this Agreement from developing any software or services which compete with the Subscription Service, and Reseller shall refrain from marketing and selling any software or services which compete with the Subscription Service during the term of this Agreement.  
4.1.10 Refrain from marketing any Subscription Service to any Company Competitor and refrain from hiring any SC employees during the term of this Agreement.
4.1.11 Refrain from appointing any sub-Resellers without SC’s prior, written consent. Any breach of the terms of this Agreement by any authorized sub-Reseller shall be deemed a breach of the same by the Reseller itself. However, in case of breach of this Agreement by an authorized sub-Reseller, the parties agree that the authorization of the sub-Reseller may be withdrawn in similar manner with the Reseller in breach of Agreement. Such breach shall not lead to termination of the entire Agreement, unless it was made with knowledge and consent of Reseller.
4.1.12 Refrain from making any warranties or representations not expressly contained in the EULA or current SC Subscription Service literature unless otherwise approved, in writing, by SC.
4.2 SC shall  put forth reasonable efforts to assist Reseller in its marketing and pre-sales activities in the Territory and at its own discretion, improve, modify, discontinue parts of the Subscription Service, and/or change the technical specifications, design or performance of any of the Subscription Service at any time; however Reseller shall be informed of such changes in advance and as promptly as possible 

4.3 SC shall  maintain efficient and working organization to provide Customers quiet enjoyment of the Subscription Service from an appropriately secured and backed up servers, and make available periodical updates in the Subscription Service.

Provide 2nd line support to Reseller within the Territory in accordance with the terms of Appendix “D” hereto regarding Support Handling; and 
Provide support to Reseller in preparing and uploading Customer scenery data to the Subscription service at rates for Professional Services as defined in Appendix C. 
ARTICLE 5 -  COMMERCIAL TERMS
5.1 Reseller Discount. Reseller shall pay SC the Subscription fees set forth in this Agreement Appendix “C” less 40 % (forty percent) as the Reseller discount deducted from the current Euro Customer price lists. To clarify the transfer price payable by Reseller to SC is the applicable Euro customer price list item minus 40%. The reduction is solely applicable for subscription fees. Such payments arise from Customer Agreements entered into within the Territory pertaining to the Subscription Service. 
5.2 Calculation. It is understood that the fees set forth in Appendix “C” are exclusive of all taxes, duties, levies of any kind—such amounts being added to the respective invoice as applicable.  
5.3 Payment. Unless stated otherwise in this Agreement, all payments shall be made within thirty (30) calendar days of the date of invoice. 
5.4 Costs. Reseller shall not be entitled to any other remuneration, reimbursement or compensation for its costs incurred in performing under this Agreement.

5.5 SC Professional Services for Reseller. Reseller understands and agrees that any services provided by SC which exceed the scope of Article 4.2.1 herein in connection with providing marketing support to Reseller or SC’s 2nd line support, pursuant to Appendix “D”, shall be subject to SC’s availability, Reseller’s reimbursement of SC’s incurred expenses, and SC’s hourly rates as set forth in Appendix “C”.

ARTICLE 6 -   CONFIDENTIALITY
6.1  Obligations.  Reseller agrees not to disclose to any third party or use any Confidential Information (as defined below in Article 6.2), except to the extent strictly required by Reseller to perform its obligations under this Agreement. Reseller shall refrain from engaging in any efforts to reverse engineer, decompile, or otherwise discover the underlying technology of SC’s Subscription Service or Confidential Information, and shall not use SC’s Confidential Information as a reference for developing any other software or services. 


6.2  Confidential Information.  “Confidential Information” means SC’s IPR, including, but not limited to Source Code, software programming interfaces, the terms of this Agreement, and any other information designated as “confidential” or which should be reasonably understood as being confidential including, without limitation, financial, marketing, business and technical or other data, including, without limitation, know-how, trade secrets, specifications, algorithms, calculations, formulae, processes, computer programs, business methods, diagrams, drawings, and all other confidential information of whatever nature relating to SC (whether written or oral, in any form or medium) obtained by Reseller (whether before or after the date of this Agreement) in relation to this Agreement. For clarification, any marketing material is not deemed Confidential Information.

6.3 Exclusions from Confidential Information. Reseller shall not be liable for disclosure of any Confidential Information that Reseller can demonstrate in all material respects (i) is required by law or any governmental or other regulatory authority to be disclosed, provided that Reseller promptly notifies SC of such an order for disclosure and the disclosure is made in the most restrictive manner possible; (ii) is or becomes part of the public domain through no fault of Reseller; (iii) was lawfully known to Reseller prior to the disclosure by SC; or (iv) is received from a third party not owing an obligation of confidentiality to any other third party or SC. Reseller, if relying upon this Article 6.3, shall bear the burden of proving such exclusion(s) apply.

6.4 Duration. This Article 6 shall apply for the Term of this Agreement and shall survive any termination or expiration hereof until such time as one of the exclusions in Article 6.3 above applies thereto.

6.5 Feedback. Reseller has no obligation to give SC any suggestions, comments or other feedback (“Feedback”) relating to the Subscription Service. However, SC may use and include any Feedback that Reseller voluntarily provides to improve the Subscription Service or other related SC technologies. Accordingly, if Reseller provides Feedback, including, without limitation, any disclosures of results achieved by Reseller pursuant to using the Subscription Service , Reseller agrees that SC and its licensees may freely use, reproduce, license, distribute, and otherwise commercialize the Feedback in the Subscription Service or other technologies with no accounting or payment of any kind to Reseller.

ARTICLE  7 -  TERM AND TERMINATION
7.1 Term. The term of this Agreement shall commence upon the Effective Date and continue until 31 December 20__ (“Initial Term”). The Agreement shall automatically extend for periods of one (1) year at a time unless terminated by either Party within ninety (90) calendar days before the conclusion of the initial term or any extension period. Should SC terminate this Agreement, Reseller understands and agrees that Reseller’s only legal rights are those set forth explicitly in this Agreement and, as such, Reseller expressly disclaims any implied rights. 


7.2 Termination. Notwithstanding Article 7.1 above and without prejudice to any remedy either Party may have against the other for breach or non-performance of this Agreement, either Party may terminate this Agreement if the other Party: (i) fails to perform any obligation hereunder and does not rectify such breach or default within fourteen (14) calendar days from receiving written notice thereof from the complaining Party, provided that no notice period shall be required for purported IPR infringement or breaches of confidentiality (Article 6) or (ii) enters into liquidation either voluntarily or involuntary or becomes insolvent or makes composition with its creditors or if a receiver is appointed in connection with its business.SC shall also be permitted to terminate this Agreement with thirty (30) day’s notice, if Reseller undergoes a change of control such that Reseller is controlled by a Company Competitor. 

7.2.1 Minimum sales targets. Reseller shall fulfill the following minimum sales targets, measured by value of Subscription Service and Services sold by SC to Reseller: 


Year 1 (concluding upon 31 December 20__: (100.000 EUR)

Year 2 (concluding upon 31 December 20__: (200.000 EUR) 

Year 3 (concluding upon 31 December 20__: (500.000 EUR)

The Parties shall meet in January of each year to review the results of past year, compare them to targets, update forecasts and agree joint measures for improving sales. SC has the right to request renegotiation of the Agreement if the sales targets have been significantly missed. Such renegotiations of the Agreement shall be made in good faith and may include, withdrawal of exclusivity in the Exclusive Territory.

7.3 Reseller’s initial prepayment. Reseller shall pay an initial prepayment of 25.000 EUR upon Effective Date and a continued prepayment of 25.000 EUR on each anniversary of the Effective Date. This prepayment is an advance of consecutive payments of Subscription Service fees. These amounts shall therefore be deducted from the next due payments to SC, if any. 
7.4 Effect of Termination. Upon termination of this Agreement, Reseller shall, as instructed by SC, destroy or return all Confidential Information (including any material licensed to Reseller under Article 2 hereof and any other information and advertising material in its possession as a result of its activities under this Agreement. Further, the terms and conditions set forth in Articles 4.1.5, 4.1.6,  5, 6, 7.3, 8, 9, 10, and 13 shall survive the termination or expiration of this Agreement. Upon termination of this Agreement, Reseller shall cease from any and all marketing activities.  The Reseller will carry out delivery of Subscription Service and Customer Support solely as required by existing Customer Agreements entered into prior to termination of this Agreement, and only until an effective handover to SC has been performed.

7.5 Handover of customers. Upon termination of this Agreement, Reseller shall put forth all reasonable efforts to ensure that each Customer is informed of Reseller’s departure and that each Customer, in connection with any and all services pertaining to the Subscription Service, is effectively and completely handed over to SC.
ARTICLE 8  - OWNERSHIP AND LIMITATION OF LIABILITY
8.1  Ownership. 

SC owns or has otherwise secured rights via license to all rights, title, and interest in connection with the Confidential Information, Subscription Service, Software, Documentation, and Services contemplated hereunder and none of the foregoing, to the best of SC’s knowledge, information, and belief infringe the rights of any third party. Nothing in this Agreement shall be construed as transferring to Reseller any rights except those rights expressly granted. SC retains and acquires all rights, title, and interests to the Confidential Information, Documentation, Subscription Service, Software, Feedback, Updates, Upgrades, and related Intellectual Property. 
Reseller hereby assigns all such rights, title, and interests as necessary to give full effect to the intentions of this Article 8.1. Reseller warrants and represents that it has not developed nor is it in the process of developing any software competitive with the Subscription Service. To clarify, to the extent that any Intellectual Property rights are vested in Reseller in connection with this Agreement, SC and any and all of SC’s resellers and any other parties designated by SC shall have the unrestricted right to develop the same or similar technology, code and/or results (for which Intellectual Property rights have vested in Reseller) without having to make any notice or accounting of any kind to Reseller.

8.2  Legality. Each Party warrants it possesses full power and authority to enter into this Agreement and grant the rights and assume the obligations contemplated hereunder. 


8.3  Indemnification. Each Party (the “Indemnifying Party”) agrees that for any breach of confidentiality (Article 6) or warranty under this Article 8, it shall defend, at its own cost, and indemnify and hold the other Party (the “Indemnified Party”) harmless against any and all damages, losses, costs, liabilities, and reasonable attorneys fees in connection therewith, provided the Indemnified Party promptly notifies the Indemnifying Party of any such claim or lawsuit and grants the Indemnifying Party full control of such dispute and all reasonable support required by Indemnifying Party in order to properly contest or settle the dispute.

8.4  Limitation of liability. Except for breaches of confidentiality (Article 6), either Party’s infringement or dilution of the other Party’s IPR or a breach of Article 4.1.8 of this Agreement, neither Party shall bear liability for: (i) any special, indirect, incidental or consequential damages, including lost profits or lost data, for breach of this Agreement or any other claimed damages, whether based on any theory of liability, including, but not limited to, tort, strict liability, indemnification or any other form of liability and/or (ii) any damages exceeding the aggregate amount paid by Reseller to SC under this Agreement during the one (1) calendar year period immediately preceding the claim in question. Reseller shall be required to bring any claim against SC within one (1) calendar year of the date when such claim arose.

ARTICLE 9  -  GOVERNING LAW AND DISPUTE RESOLUTION
9.1 This Agreement will be governed by and construed in accordance with the laws of Finland, without regard to any conflict of law principles. This Agreement will be interpreted solely in the English language, and no translation into any foreign language will have any effect.

9.2  This Agreement will be construed (as to both its validity and performance), governed by, and enforced in accordance with the laws of Finland. In the event of a dispute regarding the interpretation, application or breach of this Agreement (“Dispute”), a Party will submit the Dispute to arbitration conducted by a single neutral, independent and impartial arbitrator engaged in the practice of law, under the then-current rules of the International Chamber of Commerce. The arbitrator has authority to award any relief, including injunctive relief. Each Party will bear its own costs and attorneys’ fees, and will share equally in the fees and expenses of the arbitrator. The arbitration will occur in Helsinki, Finland. The proceedings will be conducted in English.

9.3  Notwithstanding the foregoing, SC may seek injunctive relief to enforce or protect any of its intellectual property rights or any of its interests that may be subject to irreparable harm in any court of competent jurisdiction without reference to the arbitration proceedings set forth herein. Any such action or proceeding arising from or relating to this Agreement may also be brought in a local court for the city of Helsinki, Finland and each Party irrevocably submits and waives any objections to the jurisdiction and venue of any such court in any such action or proceeding.

ARTICLE 10 - ENTIRE AGREEMENT
This Agreement and the appendices constitute the entire agreement and understanding between the Parties with respect to its subject matter and supersede all previous and contemporaneous agreements between the Parties with respect to such subject matter. This Agreement cannot be varied or any part of it waived except by written instrument signed on behalf of both Parties. In the event of any inconsistency between the terms of this Agreement and the appendices, the Agreement shall prevail. In the event of any provision of this Agreement being deemed, by a court of competent jurisdiction, invalid or unenforceable in whole or in part, all remaining provisions shall remain in full force and the invalid provision(s) shall be substituted with valid provision(s) most closely reflecting the legal and economic effect of the invalid or unenforceable provision(s).
ARTICLE 11 -  FORCE MAJEURE
If either Party is delayed or impeded in the performance of any of its obligations under the Agreement by reason of circumstances beyond the reasonable control of the Party affected, and the circumstances could not have been foreseen on the Effective Date of this Agreement, performance of the obligation affected shall be suspended for the duration of said circumstance; however, if the ground of suspension lasts for more than three (3) months, each Party is free to terminate the Agreement without incurring any liability towards the other Party.

ARTICLE 12  - ASSIGNMENT
Neither Party shall be permitted to assign this Agreement. Any such assignment shall be void unless the other Party has furnished its prior, written consent thereto. A change of control of either Party shall not be deemed an assignment.  However, an assignment within the same corporate structure shall not require prior written consent. 

ARTICLE 13 - NOTICES AND LANGUAGE
Any notice shall be in the English language and sent by courier, registered letter or e-mail to the addresses
stated in the Agreement or supplied at a later date. The notice shall be deemed to have reached the recipient
if (i) delivered by courier; on delivery, (ii) sent by registered letter; seven (7) days after the date of mailing,
(iii) sent as e-mail; on reception to the recipient’s e-mail, if also sent by registered letter the same day. Any
change of contact information shall be delivered pursuant to this Article 13.

ARTICLE 14
 - RELATIONSHIP OF THE PARTIES
Reseller is an independent contractor. As such, nothing in this Agreement shall be construed as creating a partnership, joint venture, agency relationship or employment relationship. Neither Party has the authority to bind the other Party in any manner. 

This Agreement has been signed by the Parties in two (2) identical counterparts of which each Party has received one (1) copy.

Helsinki - January 2, 20__

Helsinki - January 2,  20__
Softa Company Oy

Kauppias Oy

______________________

____________________

Matti Meikäläinen, CEO

Heikki Heikäläinen, CEO

APPENDIX A – SUBSCRIPTION SERVICE AND SERVICES

Additional Subscription Service and/or Services shall be added to this list at SC’s sole discretion. The following Subscription Service(s) and Service(s) are included:

1 Subscription Service 

XYZ Online 

SC XYZ is a cloud based web service hosted and maintained by SC on annual subscription basis. 

-

-

-

-

*

*

*

APPENDIX B – EULA
APPENDIX C- PRICE LIST

APPENDIX D – END CUSTOMER SUPPORT


