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DRAFT 0.1 - December __, 20__ 
 A S P  A N D  S A A S  B U S I N E S S  A G R E E M E N T 

This Agreement (the “Agreement”) is entered into as of the date of signature (the “Effective Date”) by and between:

Softafirma Oy, 123456-7, a company incorporated under the laws of Finland and having its registered office at Pääkatu 1, 00010 Helsinki, Finland (hereinafter referred to as the “ASP” or the “Party”) and 


ICT-yritys Oy , 0123456-7 , Sivukatu 1, 00001 Helsinki, Finland (hereinafter referred to as the ”Company” or the “Party”).

Article 1 - Definitions 
Except as otherwise defined herein, the following capitalized terms shall have the meanings set forth below:

1.1 “Access” means the ability to dial into or otherwise remotely access the Company Server.

1.2 “Affected Service” means only the portion of the Hosted services actually impacted by Outage.

1.3 “Company Products” mean the Company Software and the Documentation identified on Attachment 1.

1.4 “Company Server(s)” means the server(s) on which Company or its hosting partner(s) host the Company Software on behalf of ASP.

1.5 “Company Software” means Company’s proprietary Company Software including (i) the Third Party Components, if any, (ii) any Updates made available to ASP pursuant to any Maintenance and Support purchased by ASP, and (iii) Enhancements, if any.

1.6 “ASP Program Fee” means the annual membership fee indicated on Attachment 1 for the ASP Program benefits.
1.7 “Authorized User” means an individual Device user whose Device is monitored by the Company Software licensed by ASP.

1.8 “Availability” means the availability of the Company Server to allow Access by User.

1.9 “Customer Support Center” means Company’s customer support center which may be reached twenty-four (24) hours a day.

1.10 “Deliverables” mean: (i) for copyrightable or copyrighted material, any translation, abridgment, revision or other form in which an existing work may be recast, transformed or adapted; (ii) for patentable or patented material, any improvement thereon; (iii) for material which is protected by trade secret, any new material derived from such existing trade secret material, including new material which may be protected by copyright, patent or trade secret; and (iv) results of any research, tests or analysis of a Party’s Confidential Information, or intellectual or proprietary property.

1.11 “Delivery Date” means the date on which ASP or its customer first logs into the Company Software.

1.12 “Derivatives” mean: (i) for copyrightable or copyrighted material, any translation, abridgment, revision or other form in which an existing work may be recast, transformed or adapted; (ii) for patentable or patented material, any improvement thereon; (iii) for material which is protected by trade secret, any new material derived from such existing trade secret material, including new material which may be protected by copyright, patent or trade secret; and (iv) results of any research, tests or analysis of a Party’s Confidential Information, or intellectual or proprietary property.

1.13 “Device” or “Devices” means Mobile Device(s) and/or Equipment.

1.14 “Documentation” means all specifications and/or materials supplied or made available by Company, whether in printed or online form or on magnetic tape or other media, that explain, facilitate, or instruct in the use of the Company Software, which may include, without limitation, sample code, users’ manuals, standard operational manuals or instructions, training materials, flow charts, logic diagrams, system manuals, programming manuals, maintenance manuals, and modification manuals.

1.15 “Effective Date” means the date on which ASP accepts this AGREEMENT in the manner described in Article 15.1.

1.16 “Enhancements” are only available to those users who have purchased and are current on Maintenance and Support and mean (i) any revision, amendment, or modification to the Company Software requested by ASP for which ASP pays an agreed-upon fee to Company via Partner for the Professional Services necessary to develop and provide such revision, amendment, or modification and/or (ii) Enhancements that are generally distributed by Company to users who are current on Maintenance and Support in its sole discretion.

1.17 “Equipment” means ASP’s equipment to be monitored and managed by the Company Software.
1.18 “Force Majeure” means any failure of performance or equipment due to causes beyond the reasonable control of a Party, including but not limited to. acts of God, fire, flood or other catastrophes; accidents; storms; national emergencies, insurrections, riots, wars; unavailability of rights-of-way or materials; strikes, lock-outs, work stoppages, or other labor difficulties; or other similar occurrences.

1.19 “Hosted Service Fees” mean those fees paid by ASP that are attributable solely to the Hosted Services, whether such fees are shown as a separate line item or are included with SaaS Fees.

1.20 “Hosted Services” mean the services provided to host, on the Company Servers, the necessary Company Software to allow communication and control functions.

1.21 “M&S Fees” means the fees for Maintenance and Support, which are included as a part of SaaS License Fees.

1.22 “Maintenance and Support” means, for ASPs who are current on their fees for maintenance and support, maintenance and support performed in accordance with Company’s Maintenance and Support specifications and policies and, at minimum, includes: (i) reporting of and consultation regarding bug and error fixes on a 24/7/365 basis; telephone support to assist ASP with the use of the Company Products during the hours of 8:00 a.m. to 8:00 p.m. GMT+2; (iii) Updates provided to other licensees of the Company Products; and (iv) Enhancements generally distributed by Company in its sole discretion, if any.

1.23 “Mobile Device” or “Mobile Devices” means mobile device(s), mobile phone(s),smartphone(s), tablet computer and computing device(s), personal digital assistant(s) (PDAs), enterprise digital assistant(s), ruggedized devices, and any similar or similarly functioning electronic devices, to be monitored and managed by the Company Software.

1.24 “Outage” means any period of at least one minute during which ASP is unable to utilize the Hosted Services due to Company’s failure to provide ASP with the specified services. All Outage measurements will be rounded up or down to the nearest one minute increment, wherein an increment equal to or greater than 30 seconds is rounded up to the next minute.

1.25 “Professional Services” means professional services performed by Company for ASP or for work otherwise requested by ASP and includes without limitation installation, activation, training, configuration, modification, customization, reconfiguration, support, or other services.

1.26 “SaaS License” shall have the meaning ascribed thereto in Article 2.

1.27 “SaaS License Fees” shall have the meaning ascribed thereto in Article 6.1.

1.28 “Scheduled Maintenance Window” means the designated time periods scheduled by the Parties as provided in Article 5.1 during which Company may limit or suspend Access to the Company Server and/or Software so that Company may perform routine maintenance.

1.29 “Software” means a machine-readable, object code form only, computer program or compilation of data that is fixed in any tangible medium of expression, or any storage medium form which the program may be perceived, reproduced or otherwise communicated, only with the aid of a machine or device.

1.30 “Territory” means the world.

1.31 “Third Party Components” means any Software provided as part of the Company Software that is owned by one or more third parties and licensed to Company.

1.32 “Updates” are only available to those users who have purchased and are current on Maintenance and Support and mean error corrections, patches, bug fixes, new releases and updates of the Company Software that are generally made available by Company to such users for no fee and that contain substantial new features, functions of performance, and/or extensions or improvements of capabilities (e.g., ver. 1 to ver. 1.1, 1.1.1 or 2.1), provided, however, that to the extent that Company, for a fee, offers to users generally (including those users who have purchased Maintenance and Support) any (i) new versions of the Company Software or (ii) separate products, such versions or products shall not be included in the definition of Updates.

Article 2 - License Grant
Subject to the terms and restrictions set forth in this Agreement Company hereby grants to ASP a limited, revocable, personal, nonexclusive, non-transferable, world-wide, non-sublicensable license to use the Company Products provided by Company to ASP on a SaaS (Software as a Service) basis, solely for the purposes, and subject to the restrictions, expressly set forth herein (the “SaaS License”). The Company Products provided under each SaaS License include those necessary to manage the number and type of Devices ordered by ASP. The Company Software will be hosted on the Company Server(s) pursuant to Article 5. Company acknowledges that ASP will also act as a third party provider of services and that ASP’s employees will utilize the Company Products for the purpose of performing mobile device XYZ functions on behalf of ASP’s customers in the Territory described above.  ASP may adopt and use its own trademarks to identify its service offering to its customers.
Article 3  - License Restrictions 
The Company Product is licensed on a per Device basis. There is no limit on the number of computers from which the Devices may be monitored using the Company Software. ASP shall use industry-standard physical and electronic security systems to protect the Company Products, using at least the same degree of care it utilizes for the protection of its own software and other confidential and proprietary information. Each SaaS License is further subject to the following conditions and restrictions:

3.1 Except as expressly provided herein, ASP shall not share with or assign, copy, sublicense, transfer, lease, rent, sell, distribute, install, or otherwise provide to any other Person (i) the ASP License, (ii) the Company Products or (iii) ASP’s rights under this Agreement provided, however, ASP will have the right to install components of the SaaS License on the Authorized Users’ Devices to enable ASP to operate the Company Software;

3.2 ASP shall not modify, adapt, disassemble, reverse assemble, reverse compile, or reverse engineer, or take similar action with respect to the Company Software for any purpose to discover the underlying source code of the Company Software.
Article 4 - Maintenance and Support

4.1 Included Services
ASP shall be provided Maintenance and Support concurrent with its SaaS Licenses (“Subscription Period”) and Maintenance and Support shall be provided in accordance with Company’s Maintenance and Support specifications and policies. The initial Subscription Period begins on Effective Date.

4.2 SaaS License
With respect to any SaaS License, the monthly license fees include Maintenance and Support. The initial Subscription Period under a SaaS license begins on the Effective Date and subsequent Subscription Periods begin on each anniversary of the Effective Date. 
4.3 Support for ASP Customers 
ASP shall be responsible for providing first line of support to its customers. Second and third lines of support for ASP’s customers shall be provided to ASP on behalf of such customers by Company.

4.4 Additional Work 
Professional Services requested by ASP shall be billed at Company’s then-current rates for Professional Services.
Article 5 - Hosted Services.

5.1 Service Levels
Systems Management. Company, or its hosting partner, shall provide: (i) all necessary hardware and communications facilities in connection with delivery of Hosted Services; (ii) use commercially reasonable efforts to monitor and maintain the host servers and to ensure continuous connectivity, availability, and operation of the host servers on the World Wide Web; (iii) monitor hardware and systems Software and environmental controls and take reasonable actions based on detected problems or issues as necessary to achieve the service levels set forth herein.

Availability. Company shall use all efforts to maintain Availability of the Company Server 99.99 % of calendar month, time excluding Scheduled Maintenance Windows. The date, start time, and end time of Scheduled Maintenance Window shall be mutually agreed upon by ASP and Company, acting in good faith.

Outage Notification and Classification. Upon discovery by ASP of a failure or lack of Availability as a result of an Outage, ASP shall notify the Customer Support Center and, upon verification of such a failure or lack of Availability, Company, in consultation with ASP, will promptly issue an internal case number, classified as either Category 1, 2, or 3 (described below). Classifications of Outages are as follows:

Category 1: Complete Outage of the Hosted Services;

Category 2: Significant, frequent and recurring complications or disruptions in ASP’s Access to the Company Server; or

Category 3: Minimal interference or disruptions in ASP’s Access to the Company Server causing insignificant impact.

Company Response Times. Upon issuing an internal case number, classified as either Category 1, 2, or 3 in the manner set forth in this Article 5.1 Company agrees to use commercially reasonable efforts to respond to reported failures according to the following schedule:  

Category 1: 30 minutes, as measured from the time of issuance of the internal case number by Company;

Category 2: 2 hours, as measured from the time of issuance of the internal case number by Company; or

Category 3: 1 Business Day, as measured from the time of issuance of the internal case number by Company.

The Company response times set forth in this Article 5.1 are not excluded from Outage computations for credit calculations under Article 5.2.

5.2 Outage Credit Calculations 
If Access is subject to an Outage, ASP may request service credits in accordance with this Article 5.2. Service credits are based on cumulative periods of Outage over a calendar month (“Outage Credits”). Final determinations of the length of the cumulative periods of Outage over a calendar month shall be based on Company’s internal monitoring equipment and records. Outage Credits will be taken against only the Hosted Service Fees for the month in which the Outage occurred. Outage Credits will be calculated in accordance with the following table:

Cumulative Duration of Outage within a Calendar Month & Percentage of the Hosted Services Fees to be credited:
30 minutes through 3 hours -> 30%;  3 hours and one minute through 7 hours -> 50%;  Greater than 7 hours -> 100%.
In no event will the Outage Credits accrued in any calendar month exceed, in the aggregate across all events, hundred percent (100%) of the amount invoiced in that calendar month for the Hosted Service Fees. The Outage Credits set forth herein are not cumulative and may not be carried from one month to the next. ASP must request any Outage Credit due hereunder within three (3) months of the date it accrues (i.e. upon a report that the last Outage for the calendar month has been resolved).  Outage Credits will be issued once validated by Company and applied toward the next invoice following the month in which the Outage Credit is validated by Company.

Article 6 - ASP Payment Obligations.

6.1 Payments for SaaS Licenses
ASP agrees to pay the initial and, thereafter, the monthly fees for the SaaS Licenses (the “SaaS License Fees”) to Company based on the  number of Devices used in such period at Company’s then-current fees.  Included within the SaaS License Fees, are software license fees and M&S Fees. Hosted Service Fees are an additional charge. ASP also agrees to pay fees for Professional Services and any other fees or charges as invoiced (collectively, the “Other Fees”). All SaaS License Fees, Hosted Service Fees and Other Fees are due and payable within thirty (30) days of the date of invoice. 

6.2 Price Increases for SaaS Licenses and Other Fees 
Company may increase the monthly SaaS License Fees  and Professional Services: provided, however, that Company notifies ASP in writing of such fee increase at least six (6) months in advance of the fee increase and that each increase shall not exceed Company’s then current list price for the applicable SaaS License, or other fees.
Article 7 - Confidentiality and Proprietary Rights

7.1 Confidential Information
In the course of performance of this Agreement, either Party (“Discloser”) may find it necessary to disclose to the other party (“Recipient”), or Recipient may otherwise obtain from Discloser, certain information which is confidential (“Confidential Information”). “Confidential Information” means non-public information concerning a Discloser's operations, methods of doing business, technologies, technical designs, research and development, know how, trade secrets, software source code, computer programs, algorithms, technical specifications and data, testing and bench-marking procedures and results, customers, personnel, vendors, and financial information which (i) has been the subject of reasonable efforts by Discloser to be kept secret and (ii) is information that would reasonably be considered proprietary or confidential. In the event Confidential Information is disclosed to or otherwise obtained by Recipient, the following terms shall apply. Confidential Information does not include information: (a) becomes part of the public domain prior to or after the time of disclosure, through no improper action of Recipient; (b) was already in the possession of Recipient at the time of disclosure; (c) is received by Recipient from a third party, provided that such Confidential Information was not, to Recipient’s knowledge, obtained by such third party, directly or indirectly, from Discloser; (d) is developed independently by Recipient without the benefit of any Confidential Information disclosed by Discloser hereunder; (e) is not treated as confidential by Discloser; or (f) is approved for release by Discloser, in its sole discretion, in writing and in advance. Recipient shall use any Confidential Information (or Derivatives thereof) only for the purpose of performing obligations under this Agreement. Recipient shall not disclose or permit any Person access to any Confidential Information, except to Recipient’s officers, directors, employees, contractors, representatives, or agents on a need to know basis and where all such officers, directors, employees, contractors, representatives, or agents have confidentiality Agreements with terms at least as restrictive as those set forth in this Article 7.1. Recipient agrees to use reasonable efforts to protect the confidential or proprietary nature of such Confidential Information (and any Derivatives thereof), using at least the same degree of care it utilizes for the protection of its own strictly confidential and proprietary information. The obligations under this Agreement will continue: (i) with respect to Confidential Information (and/or Derivatives thereof) that does not constitute a trade secret, for a period of two (2) years after the termination of this Agreement; and (ii) for any Confidential Information (and/or Derivative thereof) that constitutes a trade secret, for so long as such information remains a trade secret under applicable law. 
7.2 Title
ASP acknowledges that the Company Products, any Derivatives, any Deliverables, and all Company copyrights, names, trademarks, trade names, service marks or any other identifying characteristics are proprietary intellectual property of value to Company. 
Article 8 - Warranties; Remedies; Disclaimer of Warranty

8.1 Software Warranty and Remedy
In connection with a SaaS License granted hereunder, Company warrants that the Company Product, as provided by Company to ASP under this Agreement, will substantially conform, in all material respects, to the specifications described in the Documentation (the “Software Warranty”). If deviations from the requirements set forth in the Software Warranty occur and the Company Product is non-conforming and, upon written notice to Company, Company will  either (1) use its all efforts to repair at its facilities the Company Product; or (2) replace the Company Product, in each case to correct the nonconformity. 
8.2 Infringement Claims
Company, at its sole expense, agrees to defend and indemnify ASP against any third party claim that ASP’s use of the Company Software, as delivered by Company, in accordance with this Agreement and the Documentation, directly infringes any third party copyright or patent. 

8.3 Anti-Virus and Disabling Code Warranty and Remedy With respect to SaaS Licenses, Company warrants that: (i) it shall use all technical means to detect computer viruses in the Company Product prior to delivery to ASP; and (ii) at the time of delivery, the Company Product does not contain any virus or software code or any device designed to disable, damage, impair, erase, deactivate or electronically repossess the Company Software (the “Anti-Virus Warranty”). 
8.4  Professional Services Warranty and Remedies 
Company warrants to ASP that, solely with respect to Professional Services, for a period of ninety (90) days following the completion of such Professional Services (the “Service Warranty Period”), (i) any Professional Services provided will be consistent with generally accepted industry standards for the performance of services of a similar nature and (ii) any Professional Services provided and any Deliverables resulting therefrom will substantially conform, in all material respects, to such specifications as are agreed to by the Parties in writing in advance of the performance of such Professional Services (the “Services Warranty”). 
If deviations from the requirements set forth in the Service Warranty occur within the Service Warranty Period, the Professional Services are considered non-conforming and, upon written notice to Company within the Services Warranty Period, Company will, without additional compensation, either (1) use its reasonable efforts to repair the nonconformities; or (2) re-perform the Professional Services to eliminate the nonconformities. 
8.5 Limitation of Liability 
NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, CONSEQUENTIAL, INCIDENTAL, SPECIAL OR PUNITIVE DAMAGES, OR ANY LOST PROFITS, REVENUE, DATA, OR DATA USE. 
Article 9 - Data Charges 
ASP understands and acknowledges that the operation and use of the Company Products with Mobile Devices results in the transmission of data to and from Mobile Devices and that such transmission of data to and from the Mobile Devices could result in additional carrier or service provider charges to ASP or its Authorized Users, including roaming charges. 

Article 10 - Privacy Matters 
ASP acknowledges that the Company Software includes capabilities that could be improperly used by ASP to infringe upon the privacy rights of Authorized Users. Company has no obligation to provide appropriate notifications to Authorized Users regarding privacy matters. 
Article 11 - Indemnity

ASP and the Company (the “Indemnitor”) shall indemnify and hold harmless, and, at the respective option of the other Party and its affiliates, officers, directors, employees, contractors, agents, successors and assigns from any and all third party Claims related to (a) any negligent acts, fraud, or intentional misconduct of the Indemnitor or its affiliates or agents, (b) any personal injury (including death) or damage to property resulting from the Indemnitor’s or its affiliates’ or agents’ acts or omissions, or (c) the Indemnitor’s breach or violation of Article 7 (Confidentiality and Proprietary Rights) of this Agreement.

Article 12 - Term and Termination 
This Agreement will commence on the Effective Date and will continue for a period of thirty-six (36) months unless earlier terminated as set forth herein (“Initial Term”). Upon expiration of the Initial Term, this Agreement shall automatically renew for successive twelve (12) month periods (each, a “Renewal term”) unless terminated as set forth herein.

12.1 Termination.

Company Termination. Company may terminate the Agreement and the relevant SaaS License under this Agreement in the event of a material breach of this Agreement by ASP that is unremedied for a period of thirty (30) days after receipt of written notice by ASP.

ASP Termination. ASP may also terminate this Agreement in the event of a material breach by Company of this Agreement that is unremedied for a period of thirty (30) days after receipt of written notice by Company and, upon the effective date of such termination, shall return the Company Product.

12.2 Effect of Termination
Upon the termination or expiration of this Agreement and any related SaaS License for any reason whatsoever, (i) any SaaS License will automatically terminate, (ii) ASP will cease and desist from all use of the Company Products in any way, and (iii), within thirty (30) days after the effective date of expiration or termination deliver to Company or its duly authorized representative, or certify to Company that it has destroyed  copies of the Company Products. In the case of terminations of SaaS Licenses pursuant to Article 12.1, Company shall refund to ASP any prepaid SaaS License Fees and a pro rata portion of any Other Fees prepaid to Company by ASP. 
12.3 Survival 
Except as provided above, the provisions of this Agreement that by their sense and context are intended to survive termination of this Agreement, will so survive the termination of this Agreement.
Article 13 - Notices
Except as otherwise provided herein, all notices, consents, requests, instructions, approvals, and other communications made, required, or permitted under this Agreement will be given by (i) personal service (notice deemed effective on date delivered); (ii) recognized international or overnight courier (notice deemed effective on date delivered) to the parties official addresses.
Article 14 - Audits 
Company may once a year and at its expense, remotely run license reports for the purpose of determining the number of Devices in use by ASP or ASP’s customers under any SaaS License. 
Article 15 - General Provisions
15.1 Governing Law and Disputes
This Agreement will be governed by and construed in accordance with the laws of Finland. The venue and exclusive jurisdiction for any litigation will be Helsinki city court (käräjäoikeus), Finland.

15.2 Export Laws 
The Company Products may be  subject export control laws and regulations. These laws and regulations include licensing requirements and restrictions on destinations, end users, and end use. ASP agrees to comply with all domestic and international export and import laws and regulations that apply to the Company Products.  
15.3 Assignment 
This Agreement, including any rights, licenses or obligations under this Agreement, may not be assigned or otherwise transferred (whether by operation of law, merger, reorganization or otherwise) by the Party to any third party without the prior written consent of the other Party and any attempt to do so in violation of the terms hereof shall be null and void.

15.4 Publicity 
Company may not use the name and/or logo of ASP without the prior written approval of the ASP. 
15.5 Non-Waiver 
The failure of either Party to require the performance by the other Party of any provision hereof will not constitute a waiver of that provision or the required performance. The waiver by either Party of any breach of any provision of this Agreement will only be valid if given in an executed written instrument and any such waiver will not constitute a waiver as to any subsequent breach or continuation of the same breach.

15.6 Headings 
Headings are used in this Agreement for convenience only and shall not affect any construction or interpretation of this Agreement.

15.7 Language 
In the event that Company or another party has provided ASP with a translation of this Agreement from the English language to another language, ASP agrees that such translation is provided for convenience only; that the English language version of this Agreement govern the relationship between Company and ASP; and, if there is any contradiction between what the English language version of this Agreement and the such translation, the English language version shall take precedence. 
15.8 Further Assurances 
Both Parties covenant and agree that, subsequent to the execution of this Agreement and without any additional consideration, the Parties will execute and deliver any further legal instruments and perform acts which are or may become necessary to effectuate the purpose of this Agreement. 

15.9 Entire Agreement 
This Agreement constitutes the entire Agreement between the Parties with respect to the subject matter hereof. 
IN WITNESS WHEREOF, Company and ASP have executed this Agreement in two identical counterparts as of the Effective Date.

Date:_________________________

Place: ________________________

Softafirma Oy 


ICT-yritys Oy 
_________________________

____________________________
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